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HEALTH, SAFETY AND CIVIL LIABILITY  
(CHILDREN IN SCHOOLS AND CHILD CARE SERVICES) BILL 2010 

Second Reading 

Resumed from 16 June. 

MS J.M. FREEMAN (Nollamara) [12.34 pm]: I rise to speak on the Health, Safety and Civil Liability 
(Children in Schools and Child Care Services) Bill 2010. I commend the government for bringing in this 
legislation. It is, as I understand, a piece of legislation emanating from a report to the previous Labor government 
as a result of concerns about anaphylactic shocks and the death of a young student in New South Wales. A 
committee was established, a review conducted by an expert working committee, and a report called 
“Anaphylaxis: meeting the challenge for Western Australian children” was written.  

I thank the minister’s office for enabling my briefing on this bill from department staff. I am interested in this 
subject and sought a briefing a week ago. I was of the understanding that this bill would appear for debate on 
tomorrow’s notice paper. I ask for the house’s indulgence if I am a bit all over the place; I thought that I would 
have until tomorrow to prepare my thoughts about this bill. 

I rise as lead speaker on this bill primarily because I have had the privilege of representing in my former 
profession education assistants, kindergarten teachers, childcare workers, cleaners and gardeners, and canteen 
workers—both as an organiser and industrial officer and a workers’ compensation officer for the Liquor, 
Hospitality and Miscellaneous Union that covers these workers. It is within that context that I became aware of 
some of the issues facing many workers in both the education and childcare systems when responding to 
children’s health issues on a day-to-day basis in their working environment.  

It is important to note that this legislation will establish a framework to protect workers in the course of their 
employment should they medicate people; that is, provide emergency medical assistance. At this time, the 
intention of this act goes only to the administration of the EpiPens that people may be familiar with as a 
treatment for anaphylactic shock. We will talk about that further and I understand that my colleague the member 
for Kwinana will talk about this welcome change to the Civil Liability Act, noting the necessity to look more 
deeply and more broadly at this issue to ensure that workers who act in good faith, without recklessness or 
intoxication do not face personal or civil liability for administering proper medication to ensure that a child is not 
placed at risk.  

We are certainly seeing incidents of anaphylactic shock more and more in our community. It is an interesting 
thing. One of the recommendations in the report is to be able to better monitor all the aspects of anaphylactic 
shock. I understand from the available data that it is unclear how many children and adults suffer from allergies 
that can cause anaphylactic shock. Anaphylactic shock can cause death. It is very rare, but it is a great concern 
for people. I think it is worthwhile putting on the record that page 2 of the report states — 

There is little data on the overall incidence of anaphylaxis and no reported deaths from anaphylaxis in 
children in Western Australia (WA) to date. 

It is difficult to say whether there are reported deaths because they do not seem to be recorded. I note that 
recommendation 5 states — 

Establish structures and processes to document and report on events of anaphylaxis, case fatality rate, 
near misses and their surrounding circumstances. 

That is a really important aspect to ensure that people in our community are fully informed about this issue. The 
report also states — 

… the admissions due to anaphylaxis have doubled in the past 4 years at Princess Margaret Hospital for 
children in WA. Around the country, particularly in South Australia, a parent-reported allergy and 
anaphylaxis survey found that 1 in 170 school children had suffered at least one episode of anaphylaxis. 
In New South Wales (NSW) and Australian Capital Territory (ACT), studies have found that 1 in 50 
children under the age of 5 years had a history of past or existing food allergies. 

It makes us question what we are doing with our food at this time. I do not like to digress, but I often wonder 
about some of the aspects of genetically modified foods and the impact that they will have on these sorts of 
allergies. That is a particular area that has not been studied. I believe that evidence-based research is an 
important aspect of how government legislation and policies should be framed. The report goes on to state —  

In the United States, there is an estimated 150 – 200 deaths from anaphylaxis annually. 

And the number has increased seven-fold in the past decade in the United Kingdom. We clearly need to deal 
with this issue to ensure that workers who have a duty of care are protected when they act appropriately and that 
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they do not become civilly liable when they administer that duty of care. Parents are clearly seeking reassurance 
that teachers and other workers to whom they entrust the care of their children have the ability to deal with life-
threatening emergency situations. 

As I understand from the briefing, this change to the Civil Liability Act mirrors the good Samaritan changes that 
were made to the act a few years ago. When the person who was briefing me mentioned that particular 
legislation, I had to ask, “What was that?” I think—I hope—I was able to articulate what that legislation was 
about. I recall that a number of years ago this place amended the Civil Liability Act to ensure that when people 
act as good Samaritans—that is, when they witness an emergency situation and act in good faith and without 
recklessness—they can administer a proper lifesaving response to assist the person so that the person is not 
placed at risk of either serious injury or death. That is an important matter for us to consider in this debate. When 
a person responds to an emergency situation, the person’s good and well-intentioned response should not place 
the person at risk. However, the person could still be placed at risk. The term “in good faith and without 
recklessness”, which is in the good Samaritan legislation, places some responsibility on both the person 
administering the treatment and the employer, which in this case is the Department of Education, or the childcare 
provider to ensure that there is mandatory training to protect workers and that they act in good faith and without 
recklessness. Today we are debating legislation that will ensure that people are not held civilly liable or placed in 
the stressful situation of being sued for actions that put people at risk. Good Samaritans act in good faith. People 
would assess the circumstances according to their training. If they are in a crowded place and do not have first 
aid training, one would think that they would call out to others to see whether someone else had that training. 
However, if a person is in a country area and is the only person available, the action by that person would be 
done in good faith. That is a broad interpretation. I would think that the courts would look on that favourably 
based on the circumstances. 

The bill goes on to state — 

… in good faith and without recklessness in the course of the staff member’s employment as a staff 
member. 

We have to consider that whole provision of the legislation. The words “in the course of the staff member’s 
employment” indicate that a staff member would have had appropriate training to undertake that action in the 
course of the staff member’s employment. I note that the Department of Education has released management 
guidelines, which are greatly welcomed. I am somewhat concerned about the staff responsible for the care of a 
student at risk of anaphylaxis. At page 11 of the guidelines, it states —  

Teachers and other school staff who are responsible for the care of the student at risk of anaphylaxis are 
encouraged to obtain training in how to recognise and respond to an anaphylactic reaction, including 
administering an adrenaline autoinjector. 

This is not necessarily a responsible course of action in the policy of the Department of Education. It seems to 
me that it is beholden on the employer of a person who is responsible for the care of a student at risk to ensure 
that the person is trained. Proposed section 5AAC(2) states — 

This section does not affect the vicarious liability of any person for the acts or omissions of a staff 
member. 

That means the Department of Education. We are saying that the department, which is taking these children into 
its care, has a duty of care and that part of that duty of care is to ensure a person’s capacity to act in good faith. It 
is implied that the responsibility that goes with that is proper and appropriate training. It is difficult for members 
to stand in this place and not be able to say very clearly to employers that they cannot suddenly decide that 
anyone can do this after having a five-minute rundown from a parent about how the thing is jabbed into the 
student’s thigh. There must be a specific aspect, particularly in child care because the industry is much more 
dispersed, to ensure that people are trained in this particular area. I say that because the term “staff member” 
means a natural person who is employed under the School Education Act or as a supervising officer as defined in 
the Child Care Services Act. The definition goes on to refer to “a member of the staff of a child care service”. 
That could be anyone in a childcare service. It could be an unqualified 16-year-old childcare worker who has 
been asked by her employer to ask the child’s parent how the worker should administer assistance. It is 
something that we need to recognise. The Department for Communities must ensure that its regulations are very 
clear.  

During the briefing I received on the Health, Safety and Civil Liability (Children in Schools and Child Care 
Services) Bill 2010, I asked why training was not covered by the bill. This issue of training is one of importance. 
In response I was told that training was covered in the Department of Education’s student health care policy. 
Although that policy is not a regulation and does not have the imprimatur of the law, it comes under the Public 
Sector Management Act. Therefore, it places responsibility on the worker, and a person who does not fulfil his or 
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her responsibility could face disciplinary action. Blame should not be directed at an individual. This is a 
systematic problem that requires a systematic solution. It is about ensuring that employers know their 
responsibility and that workers act in good faith.  

Child care in Western Australia is regulated and regulated well. I have great respect for the childcare regulations 
put in place by successive Western Australian governments. They have resulted in WA having some of the 
highest quality of care in Australia. The regulations must include training requirements so that people who find 
themselves in such situations act appropriately.  

It was not until I had a brief glance at the reports today that I realised that there are two EpiPens and that they are 
administered differently. I thought an EpiPen was an EpiPen. I digress a little. What happens when a good 
Samaritan parent invites someone else’s child over to play and the parent of that child hands over an EpiPen 
when she drops off her child and says, “My son has a serious allergy to bee stings. This is how you administer 
the EpiPen”? I have had that experience. I can remember saying to my son that he and his friend would have to 
play inside because allowing them to play outside would put me at enormous risk. I have had some first aid 
training, although I have not renewed it. That is a great responsibility. It is interesting to know whether good 
Samaritan–type legislation would cover that situation. What I am trying to say is that we do not want to 
demonise children who suffer food allergies and who experience anaphylactic reactions. We do not want to limit 
what they are able to do while at school. I understand that this bill is a risk-minimising strategy. My reaction to 
being handed an EpiPen when my son’s friend came over to play was probably an overreaction. A public 
education campaign on this issue is needed.  

I understand that between January and July this year 46 per cent of staff at schools and 23 per cent of staff at 
childcare centres received training from community health nurses. I welcome that; however, I am concerned 
about the other 70-odd per cent of staff at childcare centres. This bill means that they will have a responsibility to 
assist a child who needs emergency medical assistance. Employers will be able to tell their workers that they will 
not be exposed to the risk of civil liability. At the moment they could probably pull back a bit and say that they 
do not want that responsibility and that they are concerned about incurring civil liability in such an instance. That 
was my experience with education assistants and children who needed to be fed through a tube. If the tube was 
compromised in any way, they would have to clean and reattach it. That is a serious medical intervention. As 
members are aware, education workers are some of the lowest paid workers in the public sector. They could say 
that such an act does not come within their duty of care, that they have not been given any training and that they 
are concerned about the liability attached to any assistance they may give. They have the capacity to say that 
they cannot be expected to be medical professionals and that cleaning and reattaching a tube is something that a 
nurse would do. I am not suggesting that they should do that if a child goes into anaphylactic shock. Clearly, 
there is an immediate and highly effective way of dealing with a child who has gone into anaphylactic shock. We 
cannot expect workers to do that. Another thing we cannot expect workers to do is respond to a child who is 
experiencing a reaction for the first time. Will workers be expected to assume that because a child is showing 
symptoms of anaphylactic shock, such as breathing difficulties and sweats, that he or she is having an 
anaphylactic shock and that they should administer an EpiPen? I do not know how that will be done at schools if 
schools do not have EpiPens on hand. I note from the guidelines that it is only suggested that schools have 
additional EpiPens. They are not required to have EpiPens on hand. A person acting in good faith who does not 
have the medication at hand would be a bit hamstrung.  

Dr K.D. Hames: We have made sure that all schools have them. We did that earlier this year.  

Ms J.M. FREEMAN: I thank the minister for clarifying that.  

If workers are required to assist a child when he or she goes into anaphylactic shock, we must ensure that their 
wage reflects that great responsibility. If we place the good health of our children in their hands, that must be 
properly recognised and reflected in what they are paid.  

I have raised a couple of issues with the minister. Proposed section 5AAC(1)(a) of the Civil Liability Act states 
that a staff member will not incur any civil liability if he or she assists an enrolled child in apparent need of 
emergency or medical assistance. I am concerned about the term “enrolled”. An enrolled child means a student 
under the School Education Act. I assume that that does not mean a sister or a brother who may attend a sports 
carnival. We make the assumption that a parent is with his or her child at a sports carnival. Unfortunately, that is 
not always the case. Parents may look after someone else’s child at a school carnival. It is important that a staff 
member who reacts to a medical issue does not incur civil liability. An enrolled child also means a child for 
whom a childcare service is provided. Does the bill cover crèches at recreation centres? I refer to the netball 
mums who put their child in a recreation centre crèche while they play their game. The regulations that relate to 
the qualification of workers at occasional childcare services are not as strict as the regulations that cover staff 
who work at regular childcare centres. I am very interested to know whether those people will be protected and 
whether they are aware of their duty of care and their capacity to act.  
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Clause 6 of the Health, Safety and Civil Liability (Children in Schools and Child Care Services) Bill 2010 relates 
to the protection of staff members and includes the words — 

… in good faith and without recklessness in the course of the staff member’s employment as a staff 
member. 

The words “in the course of employment” narrow that clause; they do not widen it. Having a background in 
workers’ compensation, as I said to the minister previously, I know that there is case law longer than both my 
arms put together on what “in the course of employment” means. For example, is it classed as being in the 
course of their employment if people injure themselves at the staff Christmas party? All those sort of things 
come into it. I do not want to digress too much into that area, but I would have thought that a question could be 
raised about whether people are in the course of their employment if they go out to their car and they have 
hopped into their car when they suddenly see a kid who they know has an allergy having an allergic reaction and 
they administer medication to them. Is it clear that that would be considered to be in the course of employment? I 
would think that that is probably still covered under the education act, but I think it is worthwhile asking. 

Dr K.D. Hames: You are under workers’ comp while you are travelling to and from work; you are still covered 
by workers’ comp. 

Ms J.M. FREEMAN: Workers are no longer covered by workers’ compensation while travelling to and from 
work.  

Dr K.D. Hames: Did you take that out? 

Ms J.M. FREEMAN: No; Minister Kierath took that out in about 1993; it has not been covered for a while. 

Mr R.H. Cook: Don’t you remember that? 

Ms J.M. FREEMAN: Travelling to and from work is not considered to be in the course of someone’s 
employment—let us be very clear about that.  

A person could be in his or her car, see a kid walking home, and, for the purposes of workers’ compensation, if 
that person gets out of his or her car and assists that child who is having an allergic reaction and sustains an 
injury—such as hurting his or her back by catching the child or something like that—that person is not covered 
by workers’ comp. Obviously, there is an argument around the role and responsibility and “in the course of 
employment” and all those sort of things, and I want it put on the record that teachers and childcare workers have 
a larger responsibility that they carry around with them into the greater community.  

Dr K.D. Hames: From your experience, if you were a teacher and you got into your car and you started driving 
off and saw some of the students fighting and you get out of the car, go back into the school and sort out that 
fight, are you still at work or not?   

Ms J.M. FREEMAN: That is a really good question. So much of that depends on the circumstances, I suppose. 
I probably cannot answer that question. If part of the role and responsibility of a head cleaner of a major high 
school is to ensure that the site is safe and secure and the cleaner gets into his or her car and goes to leave and 
suddenly sees someone breaking in, and then he or she stops, gets out of the car and goes back to try to stop that 
happening, and, in the course of that, injures himself or herself, there would be a highly contestable argument 
that he or she had done that in the course of employment because that is part of that person’s role and 
responsibility. But, as I said, there is case law on “in the course of employment” as long as both of my arms put 
together. It is a very narrowing term, which is the reason it is used in workers’ compensation; they try to narrow 
it. I am wondering why something like “good faith without recklessness in the undertaking of their duties” was 
not used or something that broadened that whole aspect. “In the course of employment” is a very narrowing 
term, and other words could be used to convey that what a person is doing is in the undertaking of his or her 
duties or roles and responsibilities. Such a term would apply a much broader aspect of what I understand to be 
the intention of this bill. I am interested in it because it has been drafted very specifically; it is a specific term 
that is known, and I wonder why it has been drafted in that way. 

The regulations covering the definition of “emergency medical assistance”, as I understand it, will only include 
the administration of medication for anaphylaxis. My colleague the member for Kwinana will go into greater 
detail on that. However, it seems we have greater expectations of our people in workplaces in many areas, and 
we need to protect such people from civil liability. We obviously need to train people, but we need to protect 
them when they are acting in good faith—not acting recklessly. 

Also on that subject, we need to, I suppose, turn our minds to the general public. This report was a great cross-
collaboration and demonstrated the capacity to have a whole-of-government approach to this issue from the 
Department for Communities, the Department of Health, and the Attorney General. But it is somewhat 
interesting to me that we have not turned our attention to that greater aspect of ensuring that if people—someone 
such as a parent—respond to an emergency, they are also protected in some way, as long as they have had proper 
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instruction in how to administer the medication. From what I understand—I have never had to administer it, I 
admit—and from what I was constantly told, it is a very simple procedure. Given that it is such an effective way 
of ensuring that someone’s risk of reaction is minimised, it could be only of benefit to our community to ensure 
that not only teachers, but also the general public are protected from civil liability if they have acted in good faith 
and not recklessly. 

I commend the government on this bill. However, I raise the fact that we continuously ask of our childcare 
workers and education assistants, and, in the case of some of this, even our cleaners and gardeners, to have 
greater roles and responsibility in the care of our children. It seems to me that by asking that of them, we need to 
recognise that they have increased duties and responsibilities placed on them that should be well reflected in any 
pay negotiations.  

Other aspects of the report, as I understand it, have been taken on board.  

In closing, I would be interested to know whether a specialised paediatric anaphylaxis service has been 
established in Western Australia. The incidence of it seems on the rise and it seems to be something we need to 
try to address in our community to try to find some causal link. In that way, we can be on the preventative end 
instead of the reactive end. That seems to be just as important in our community as a policy response to this issue 
as ensuring that people are protected. 

MS A.R. MITCHELL (Kingsley) [1.07 pm]: I rise to support the Health, Safety and Civil Liability (Children in 
Schools and Child Care Services) Bill 2010, because, as the minister indicated in his second reading speech, this 
bill is an integral part of the framework for the management of anaphylaxis in Western Australian schools and 
childcare services.  

This bill has a couple of aspects to it, but what pleases me is that I think it will give greater reassurance to 
parents and guardians because it will mean that their children will be better looked after. I am not a parent of a 
child with this problem, but it must be very, very difficult for parents to let their child go too far away from them 
because they are so concerned about them. I think this bill is very critical in giving reassurance to those parents 
and guardians that their children will be well looked after in other environments. I am not saying that they were 
not beforehand, but that extra service will be available to them. 

I will not go into the reasons for the increase in incidents and need for this sort of legislation—I will not try to 
understand how this has become the case—but there is no doubt that we are more conscious of it. More evidence 
has come to light to demonstrate that more children are in this situation; we are just talking about the anaphylaxis 
condition at this point with this piece of legislation. It is a very important area that has become quite significant, 
and we must ensure that we provide the safest opportunities in life for our children.  

I am not sure whether many members have had the experience of a family member with an allergic reaction. My 
nephew developed, in his teenage years, a major allergy to beestings, which was certainly, I believe, a lot easier 
to manage than the anaphylaxis condition. But the process of preparing him and his family for how to deal with 
this situation, through Princess Margaret Hospital for Children and other areas, has been rigorous. This has 
reassured his family. However, if it is a much younger child, putting that responsibility back on the child itself is 
quite difficult, so I think this is very, very important. 

Another point is that the legislation provides for immediate treatment to be given to children who suffer an 
anaphylactic reaction whilst at school or in child care. I know some people originally might have thought, “Oh, 
no! You can’t do that; you must have the parents’ approval”, but this is particularly important in circumstances 
whereby the child has not had an anaphylactic reaction prior to this because contacting parents sometimes is not 
very easy, even though they might have a mobile phone; we all know that when people call us, we cannot always 
respond. That is often the case; therefore, it is important to have it set up so that even if we do not have parental 
approval—most childcare centres and schools have had parental approval passed across—particularly for those 
children who have not had a previous anaphylactic experience, the centre or the school where they are has the 
ability to undertake this treatment. I think that most parents would readily agree with that because of the love and 
care that they have for their children. Obviously, if children are well aware of their condition, the schools and 
centres are briefed and fully aware. I know that whenever I go into the staffrooms of many schools, I see on the 
board quite detailed information about children in the school who have allergies. Some of them do not require 
treatment for anaphylaxis, but we can see very clearly the information that is provided to staff—the treatment 
and the processes that need to be followed.  

What is great about this piece of legislation—I support the minister for introducing it—is that the resource kit 
has already been distributed to schools and childcare centres. I will refer to a childcare centre in Moolanda 
Boulevard that I visited in June. I talked to the director, Cheryl Machin, about this piece of legislation and she 
was thrilled to bits to have received the resource kit and to know that this legislation was coming in. Particularly 
from her point of view and that of her staff, the protection from civil liability when they treat a child is very, very 



Extract from Hansard 
[ASSEMBLY - Wednesday, 17 November 2010] 

 p8977c-8988a 
Ms Janine Freeman; Ms Andrea Mitchell; Mr Roger Cook; Ms Rita Saffioti; Dr Kim Hames 

 [6] 

important. After the training and receiving the resource kit they are more than comfortable with the treatment. It 
is very simple; she walked me through it and did all those sorts of things. That is fine, but the extra protection 
that this piece of legislation provides gives them some reassurance that they will not only be doing the right 
thing. but also be protected when doing the right thing, because some people do not always understand why 
treatments are done and why actions occur. That is the point of view of just one of the childcare centres that I 
have spoken to. They are absolutely ecstatic that this legislation is coming forward. Centres are also very pleased 
that the resource kits have been distributed and the training that goes with them, because although it is not 
difficult treatment, people need reassurance when they do this; however, I am sure many people would just get 
on with it anyway when necessary because a child’s life is a child’s life. 

I know that we can proudly say that Western Australia has not reported a death from anaphylaxis in schools or 
childcare centres, and I am very confident that this legislation, the resource kit and the training that we will 
provide will greatly reduce the opportunity for it to occur in the future. I commend the bill to the house.  

MR R.H. COOK (Kwinana — Deputy Leader of the Opposition) [1.13 pm]: I rise to make some comments 
on the Health, Safety and Civil Liability (Children in Schools and Child Care Services) Bill 2010. This is good 
legislation. This is a good bill and the opposition is pleased to support it. It protects workers in carrying out their 
responsibilities and it increases the level of care for students attending schools and childcare centres. From that 
point of view, this is a good piece of legislation, albeit built on the very sad experience of New South Wales 
where a small boy was lost to anaphylactic shock. 

In welcoming the bill, I want to place on record, though, that the process for consideration of this legislation has 
not been best practice. The member for Nollamara and I have only just now returned from a briefing on this bill. 
The second reading speech was given in June this year. Perhaps we should have gone to the minister’s office 
around that time to seek a briefing or perhaps the minister’s office should have offered a briefing in a more 
timely fashion. Whatever the case, I think it is fair to say that we have had a very short time to consider it in the 
context of this bill being brought back on for debate. That is not good enough because this is important 
legislation. It is not good enough that the opposition had such a short time to consider the bill, but we have 
through our best endeavours taken account of the details of the legislation and are pleased to support it. When I 
say that we are pleased to support the bill, in doing so I assume that we will not find any aspects of the 
legislation that fall short of our expectations or that we might need to more fully inquire into at the consideration 
in detail stage. However, given the briefing we have had and the background research undertaken by the member 
for Nollamara—whom I thank for her contribution to the debate today—we are very pleased with this 
legislation. 

The origin of this legislation is the inquiry that took place in the early 2000s by a cross-departmental expert 
working group to examine this issue. In 2007 the working group reported a range of recommendations of how 
we should respond to this issue. We now see the implementation of one of those recommendations—namely, the 
introduction of legislation that protects workers who undertake best endeavours in good faith to provide 
assistance to a student or child in care. It is unusual that the Minister for Health is amending legislation that does 
not touch upon the issues of health at all in some respects—this legislation amends the Civil Liability Act and 
the School Education Act. Therefore, in that respect it is rather odd and perhaps explains some of the confusion 
behind carriage of the bill and indeed our closer examination of it.  

The independent working group that recommended this legislation has also undertaken to implement other 
policies and guidelines for the use of EpiPens and the training by community health workers of staff at schools 
and childcare centres. Although I say that this legislation implements just one recommendation of that review, 
that expert panel has in the meantime undertaken other work to ensure that other aspects of that review are being 
put in place.  

The Department of Education and the Department for Communities have undertaken training of staff, but at July 
2010 only 46 per cent of schools and 23 per cent of childcare centres had availed themselves of the training 
associated with getting the skills to provide assistance to students suffering from an anaphylactic shock. 
Obviously, we would like to see that training rolled out further and to more schools. It is a sad reality of modern 
life that our kids are becoming more and more susceptible to these sorts of conditions and therefore it is 
becoming a reality of modern life that more and more of our care providers, whether they be in the health, 
childcare or education system, have to be cognisant and aware of these medical conditions and able to respond 
when they see a child having an episode of this sort. I make that point because the member for Kingsley made 
the observation that obviously a teacher, childcare worker or member of staff may witness a child having his first 
anaphylactic shock. Therefore, we need our staff to have the experiences and skills to identify those issues when 
they prevail. Given that only 46 per cent of schools and 23 per cent of childcare centres have availed themselves 
of this training, we are obviously not covering ourselves to deal with kids in care who at this stage are not even 
aware that they are susceptible to anaphylaxis. It was explained to us in the briefing that training does not need to 
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be undertaken on a school-wide basis or childcare service-wide basis if there are no students in a given school or 
childcare service who suffer from anaphylaxis. However, as the member for Kingsley pointed out, there may be 
kids whose parents are not yet aware of their condition and so the reports have not yet been lodged. We may not 
know of their condition, and because of that it is far preferable to have this training rolled out further. 

To give members an idea of how acutely and quickly anaphylactic shock can take place, I would like to share the 
experience of a former colleague of mine who suffers from a nut allergy. He was in Ballarat for a friend’s 
wedding and was having a pre-wedding meal with friends at a local restaurant. He had informed the restaurant 
that he was allergic to nuts and that his meal could not in any way have any nut content. He was assured by the 
wait staff that that was the case, but after his meal he began to feel a bit funny. He went to the toilet, started to 
feel a bit weird, came back out and interrogated the staff, asking whether they were sure that there had been no 
nut content in his meal, to which he was told that there might have been. At that point he immediately left the 
restaurant and was lucky enough to hail a cab straightaway. This was in Ballarat; it was not a city scenario, and 
during the short ride from the restaurant to the district hospital, he began to lapse into unconsciousness.  

Anaphylaxis takes place really quickly and it is a very serious condition. Staff need to have appropriate 
awareness and training to be able to respond to it in a very speedy fashion. As the member for Nollamara pointed 
out, the staff involved in a school situation may not be a teacher; it may be a cleaner, gardener, registrar or admin 
person, as defined under this legislation. We obviously need to have policies in place to ensure penetration of 
training and a level of awareness amongst staff so that they can respond in a timely fashion for these kids. 

The other aspect of this legislation is that it relies very heavily upon regulations that are struck across a number 
of departments. Regulations relevant to the Child Care Services Act, the School Education Act, the Civil 
Liability Act and the student health care policy all have to be altered. This is very complex legislation because in 
some respects it brings together a range of policy strings, but it will also take a while for this act to be put in 
place. The other observation that needs to be made is that the government needs to be called upon to move 
speedily to ensure that this act can be proclaimed and that all the regulations are in place so that, if possible, the 
act can be in place for the next school year. 

The amendments in this legislation to the School Education Act, to which the Minister for Health would be 
highly attuned and familiar with, essentially do two things: they require parents, upon enrolment, to provide 
information on any medical conditions that the school should be aware of—in this case, anaphylaxis; and they 
allow for the emergency treatment of students. Changes to the Civil Liability Act mean that a student can in 
good faith be assisted by a trained teacher, childcare worker or education department worker, and that that care 
and assistance can be provided without fear of legal retribution. The changes that we are making today relate 
specifically to anaphylaxis. The conditions that will be captured under this legislation are defined prescriptively 
within the regulations attached to it. It is worth noting that, at this stage, it does not involve a teacher providing 
assistance to a student for some other condition.  

I would like, if I may, to share with members some of my experiences of interaction with a local school as the 
parent of a daughter with type 1 diabetes. When we first became aware of her condition we had to inform the 
school that she was diabetic, because if her blood sugar levels drop to a low point she may lose consciousness 
and will require immediate assistance to ensure that her blood sugar levels can be brought back to a level at 
which she does not experience any further suffering. She then needs to be transferred to a hospital, quick smart. 
Upon informing the school of this, it was actually left up to us as Isabelle’s parents to provide instruction and 
information to the staff at the school about what to do in the case that she becomes hypoallergenic. In particular, 
we had to explain the symptoms or signs that show that she is starting to have a hypo. We had to explain the 
procedure of providing — 

Dr K.D. Hames: Can I just say for Hansard, you said “hypoallergenic” instead of “hypoglycaemic”. 

Mr R.H. COOK: A hypoglycaemic episode; thank you, minister. We had to explain to them how to administer 
an injection of glycogen—is that the terminology?—to bring her blood sugar levels up. The instruction, training 
and information that we provided the school with is, to some extent, backed up by the endocrinology department 
at Princess Margaret Hospital for Children, but that is essentially on an ad hoc basis; it is not a system-wide 
process. To the best of my knowledge, from the way that we were muddling through, it is not something that is 
captured in any guidelines or things of that nature. That places a huge onus on the staff at my daughter’s school, 
and particularly places a large onus on the teachers in whose immediate care she is placed who must, on a daily 
basis, be confronted with these issues. It strikes me that this legislation provides a really useful framework that 
can be applied to addressing, in a systematic and appropriate fashion, other conditions that may affect students at 
schools or childcare centres. I should say that the teachers and other staff at my daughter’s school do a fantastic 
job in making sure that she can lead a school life that is, for all intents and purposes, normal, and that she can 
participate and be active in all aspects of her schooling life. 
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In conclusion, we will increasingly be confronted by this sort of legislation. It is a reality and one of the 
challenges of modern life for our students, whether it is because of the amount of artificial or genetically 
modified foods in our kids’ diets, or as a result of some of the environmental health aspects of their lifestyles.  

We know that students are becoming increasingly affected by issues such as anaphylaxis or type I diabetes, and 
that increasingly our childcare centres, such as schools, will need to be cognisant of that and adapt to the 
changing nature of that. It is unfortunate, but it is a reality, and this legislation goes some way to making sure 
that education and childcare services are armed in such a way that they can take account of these increasing 
challenges. It is also important to make sure that we normalise these things and that, hopefully, we allow kids in 
these areas to go on leading very happy childcare and school lives, while at the same time we are making sure 
that we are adapting care principles and processes to ensure that they are receiving the appropriate level of care.  

As I said at the beginning of my speech, this is good legislation. It protects the workers and ensures that they 
have an appropriate framework in which to provide what we would all consider commonsense care for kids who 
are suffering from these sorts of episodes. It is good legislation because it equips the department with the ability 
to increase the level of care for kids who go to schools or childcare centres. As I also said at the beginning of my 
speech, notwithstanding the fact that this was second read in June, we did not have a great deal of time, in the 
period immediately prior to this legislation being brought back on for debate, to examine it in some detail, but to 
the extent that we have been able to brief ourselves and receive a briefing on this legislation, it looks like a really 
good contribution to the state’s legislation and it looks like a really good response to the review that was 
undertaken and reported in 2007. 

MS R. SAFFIOTI (West Swan) [1.31 pm]: I rise to make some brief comments on this bill. As both my 
colleagues have noted, this is an increasing area of public policy as more and more children are diagnosed with 
these very serious allergies. As a mother of an infant, one of the many worries I have is whether my child will 
develop a serious allergy, type I diabetes or all those other things that cross my mind. For all parents, especially 
parents of young children, it is an increasing area of concern. We therefore want to ensure that policies and 
structures are put in place to ensure that whatever can be done is done to ensure safe treatment and to ensure that 
all children are looked after in their place of care and at their school. 

I want to talk specifically about the training issue, which the member for Nollamara noted. I hope that the 
Minister for Health can respond to some of these concerns in his speech. I think he and the government have 
made some public comments on this issue over recent years, but maybe he could just give us a summary of 
where the government is on training and ensuring that schools and childcare centres have the right training to 
deal with this issue. The member for Kwinana raised interesting statistics on the number of schools and childcare 
providers that have specific training. The figure was 23 per cent, as at July 2010, for childcare providers. That is 
pretty alarming. We need to ensure that all childcare centres have the appropriate training.  

I attended a first aid course a number of months ago. Again, as a mother of an infant, I wanted to ensure that I 
was equipped with the knowledge to deal with emergencies in the household. They were talking about 
anaphylaxis and the treatment of anaphylaxis. One of the stories that really struck me was the story about a 
childcare provider, who had a child who had an anaphylactic fit. The provider grabbed the pen of another child 
to treat that child. The provider did it because of wanting to make sure that child did not die. That child was 
saved. The problem was that a couple of hours later the child whose pen it was had a fit. There was no pen 
available to treat that child. Members may imagine the devastation that occurred. The family, who had done 
everything to ensure that their child will be safe by providing that pen, were devastated. I think that the issue that 
the member for Nollamara raised of the spare pen in these facilities is a key one. As we saw in the example I 
have just given, one child had a fit, there was no pen available and they used the pen of another child in what 
they thought was the best way of dealing with something that was happening in front of them, only for it to have 
serious repercussions later that day. That was a very severe lesson for all of us sitting in that training course. 
Many in that training course were young women who wanted to get jobs in childcare centres. We only touched 
on this issue of dealing with anaphylaxis and a severe allergic reaction for a small amount of time during the 
training course. However, the point was raised that those entering the childcare area need to get specific training. 

It is an emerging area of public policy concern. The incidence of allergic reaction is increasing. There are 
different theories about why that is happening, including the issue of genetically modified organisms. It is an 
area that the government needs to ensure that it is across and that it is not waiting for too long, particularly with 
the issue of training. The example given on the first aid course was horrible and had severe consequences. We 
need to ensure that training is available and that people who take on these jobs have the right training and 
equipment to deal with these emergencies. 

I had a quick look at the number of recommendations in the committee’s report in 2007. I am not across what 
action has been taken on all of those. This bill is a component of the recommendations. I hope that the Minister 
for Health, in his second reading response, can give us a further update on the level of training that has occurred 
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for childcare providers and schools across Western Australia, what the target is for the level of training and what 
other measures the government will be putting in place to ensure that children are safe wherever they are, 
particularly when they are in the care of childcare providers and at schools. 

DR K.D. HAMES (Dawesville — Minister for Health) [1.37 pm] — in reply: I thank members for their 
comments and for their support for this bill. It is a very important bill. As we heard earlier, a final 
recommendation was made and support given to this bill in late 2007 by the former government. It then 
approved the drafting of legislation. As some of the members made comment, this has required negotiation 
between a number of different government departments and a lot of work in drafting. It therefore took a long 
time to get the bill to the stage of being ready to bring before this house. What it does, in effect, is support the 
spirit of the action taken by the former government and the recommendation of that committee. 

I am a bit concerned with the shadow minister’s comments about the timeliness of a briefing. It may be 
something that we need to work on. 

Mr R.H. Cook: I had discussions with your office about how to do it better. 

Dr K.D. HAMES: As the member knows, we tabled something in June. We were never necessarily sure 
ourselves when it was going to be coming on. The Greens (WA) sought their own briefing. When legislation is 
brought in, does the member often need a briefing or does he ask for it? I am comfortable asking if he wants a 
briefing on something, but the issue is when. Back in June he would probably have been too busy and not 
wanted it because there was too big a gap. Perhaps we can find ways to work that better in the future. 

This is very important legislation. As the shadow minister said, anaphylaxis is one of those conditions that can 
come on all of a sudden and kill someone out of the blue—totally unexpectedly. I do not think people realise that 
they need very few symptoms to start to give any indication that they might have a problem before they can 
suddenly die as a result of it. I think we are just lucky that no-one else has died in Western Australia before now 
as a result of it, because the risks are so high. 

I will give members the example of my child. The member talked about her child. My child has an allergy. He 
had on occasions vomited after eating nuts. But it was always, “Oh, they just got stuck in my throat”. We were in 
Parliament one night at one of the Wednesday night dinners, and he went off to the men’s room, and I could see 
that something was wrong. He had been eating something with nuts in it, and I assumed that the same thing had 
happened again. So I went to the men’s room, and there he was with rhinorrhea. I will spell it for Hansard—r-h-
i-n-o-r-r-h, and then o-e-a if it is an old fellow, or e-a if the person is a bit younger. He had a runny nose and was 
a bit wheezy. He was having some sort of reaction to the nuts, not just choking on them. Therefore, I referred 
him to Dr Loh, who is an allergy specialist and has been deeply involved in the allergy program, and he tested 
him and found that he was indeed allergic to some types of nuts. He recommended that we get an EpiPen. My 
reaction even as a doctor was, “Well, he has not had much of a reaction. Surely the next time he will just get 
more of a wheeze and more of a runny nose; we do not need to go to the extent of getting an EpiPen.” He said, 
“No. That is not the case. Just from those mild initial symptoms, and the testing that I have done showing his 
extent of allergy, the next one he has could be fatal.” It was a big shock to me that that could occur, and so we 
now have a couple of EpiPens that we carry around. I have to say that as a 20-year-old now, he is not that 
compliant and often goes to places without his EpiPen. But those risks exist.  

The reality is that this is a total win. There is no downside to this legislation. There is no downside to what an 
EpiPen has the capacity to do. If a person is having a severe anaphylactic reaction, an EpiPen will almost 
inevitably save that person’s life. If something goes wrong—if we use the EpiPen and the person does not need it 
because it was not an allergic reaction after all, or if we do not inject the adrenaline in the right way—provided 
the stuff gets inside the person, it does not matter. There is no downside to that injection. Sure, there is a 
downside to the injection of adrenaline for some classes of patients, particularly if they have cardiac problems, if 
they get a high dose — 

Ms J.M. Freeman: If that is the case and there is no downside, then of all areas of medical emergency that may 
occur in schools, why in this area do we need to exempt people from civil liability? I think it is great that we are 
doing this. But if there is no downside to it, why is there a concern about civil liability? 

Dr K.D. HAMES: The no downside is that giving a person the injection when the person does not need it is not 
going to kill the person. But that does not mean that there may not be some medical problem as a result of doing 
that. 

Ms J.M. Freeman: The only downside is not giving the injection. Sorry. Can you say that again? Are you 
saying there may be a downside? 

Dr K.D. HAMES: In rare circumstances, for children with particular heart conditions, there may be an adverse 
reaction to the use of adrenaline. It would be extremely uncommon. But we do not want people to say, “Oh, he’s 
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feeling sick; let’s give him the injection just in case.” That is why we need the training. We need people to be 
aware of what the conditions are and what an anaphylactic reaction looks like, and we need to ensure that people 
give that injection in the correct circumstances.  

Mr R.H. Cook: Is it something that we should look at having in all restaurants or something like that? 

Dr K.D. HAMES: I do not know. It is a bit like should we have defibrillators everywhere, such as in gyms. We 
do not. We have them in some shopping centres and in some gyms.  

Mr R.H. Cook: And in airports and places like that. 

Dr K.D. HAMES: It is not compulsory to have one in every gym. In fact, I am trying to make it compulsory to 
have one in every gym. I am going through that process now. Should everyone have to buy an EpiPen? 
Anaphylaxis is a rare condition. We cannot cover for everything. A person can die from an epileptic fit. Should 
we force every member of the public to do first aid and health training so that they can correctly manage a 
person who has an epileptic fit—because people can die; people can swallow their tongue and choke? We are 
trying to encourage people to do first aid and health training. There are some suggestions that as part of people 
getting their driver’s licence, we should make it compulsory that they do a first aid course. 

Mr R.H. Cook: The point I make is that if a person has an anaphylactic reaction, it is more likely to be in the 
context of a restaurant when they have just eaten some food as opposed to a shopping centre or an airport or 
something like that. 

Dr K.D. HAMES: Sure. That is not out of the question. It is not something that I plan to progress. But then we 
would need to have training, of course. We would need to make sure that people know what to do and when to 
do it. Certainly for some older groups of people—not children—having an adrenaline injection is not so risk free. 
So it is not quite so simple. But it is relatively simple. What would have happened in the old days if a child had a 
reaction is that the child would have died. It would have been terribly sad and everyone would have been terribly 
upset, but there would have been no thought that we should have done anything different. But now things have 
changed. We have EpiPens. We have training programs. We now have legislation that will support school 
workers and childcare staff to make sure that there is no liability risk for them. It is a very clean cut and simple 
method that will ensure that our children are better protected in the future, and that will significantly reduce the 
risk that such an event will occur, with fatal consequences. 

As I have said, this is very important legislation. It certainly is a step forward. As the member has mentioned, 
earlier this year we rolled out EpiPens to all schools and childcare centres. I am told by Dr Loh, who is part of an 
Australia-wide committee, that Western Australia is ahead of all the other states in its management of 
anaphylaxis with its training programs and in rolling out the EpiPens. Some schools have more than one—it 
depends on the size of the school—but at least every school has an EpiPen in place. 

I share the member for Nollamara’s concerns about using an EpiPen. I am getting it right today; I called her the 
member for Maylands last night by accident. The use of an EpiPen is a bit scary. It is a bit like an EPIRB on a 
boat. It is always there, and if we have a serious accident we know that we have to set it off. I have never looked 
at how to set one off and I have never set one off. It is the same with a fire extinguisher. I assume we just turn it 
upside down and point it at the fire, but until we have actually done it once, we always have that mild fear that 
we may get it wrong. 

Ms J.M. Freeman: But the thing about training, minister, is that it means that you can do something in a 
situation when you are stressed.   

Dr K.D. HAMES: Exactly right. 

Ms J.M. Freeman: When you think about those Qantas airline pilots and all that sort of stuff, they say that they 
were trained so many times that it kicks in when it is it needed. It is the same with first aid training.  

Dr K.D. HAMES: Exactly. That is the advantage of people doing a first aid course, because they will know the 
basic things that they have to do to prevent someone from dying. When I was a minister last time, I saved a poor 
old gentleman’s life at a function I attended. I was standing giving my speech, and someone said, “Can you 
come and have a look at this old chap outside, because he is not looking the best.” I went outside. It was a hot, 
stuffy day. He had been sitting inside, and he had developed a cardiac irregularity that reduced the blood 
circulating to his brain, so he had started to faint. So they took him outside and sat him up. So what of course 
kept happening is that the oxygen level to his brain dropped, and he became even more distressed, because the 
irregularity became worse as his blood oxygen level reduced, and he was sitting there dying in his chair. I laid 
him down. That was my great political feat. I laid him on the ground, the blood flow came back, the oxygen level 
went up, and his irregularity reduced, and 10 minutes later he was walking around quite okay. But if they had left 
him sitting there, there was a high chance that he would have died, because his oxygen level was dropping so 
significantly that he could well have gone into cardiac arrest. 
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Ms J.M. Freeman: Did you rip off your Superman suit underneath when you did that? 

Dr K.D. HAMES: I wore my pants on the outside after that! That just shows that it is a relatively simple thing if 
people know what they are doing and they get the basic training to know that if a person is feeling faint, we 
should lay the person down. A simple thing like that can save a person’s life. 

This is about training. I cannot say that I am concerned about the level of training out there; I am a little uneasy, 
which is probably a better way of putting it. Looking through the training program—I have some figures here—I 
see that the annual budget for training is just under half a million dollars. The training budget goes through until 
June 2012. So far, in the first half of this year, which is when the training program started, training has been 
conducted in 46 per cent of schools—that is, 30 per cent metropolitan and 62 per cent regional—and in 23 per 
cent of childcare services—14 per cent metropolitan and 31 per cent country. The rollout of training in schools is 
pretty good, given it has only been six months. We have to make sure that everybody is trained. 

Dr E. Constable: That would be over 350 schools.  

Dr K.D. HAMES: We are in the planning stage of refresher programs for those who have already done the 
training. We are also in the planning stage of working out the budget beyond 2012.  

I hope the member for Kwinana is not going to ask the first question in question time, because I will need a two-
minute break before question time!  

Mr R.H. Cook: One of the questions that the member for Nollamara asked related to the definition of “child 
care centre” as defined in section 4 of the Child Care Services Act.  

Dr K.D. HAMES: I am coming to those; I have the answers to a series of questions, if the member will give me 
five minutes. Let me just say that we are working on the budget beyond 2012. We have to make sure that people 
out there get trained for exactly that reason: if people do not know how to use the kit and they are scared or 
unsure about it. If people receive training, and they know what a child who is affected looks like, they will know 
exactly what to do.  

I will quickly cover the issue of childcare services. The meaning of “child care services” is contained in the 
definitions clause in the Child Care Services Act. At first reading it would seem that an enrolled child is a child 
in a childcare service, which includes children in a creche. However, there is a further exclusion under 
regulations that says that if the parent is immediately able to attend to the child’s needs, that parent is 
responsible. It leaves it a little up in the air for creches. I would think that the situation in which the parent is not 
immediately available would apply to most creches, so this does apply. It is worth consideration.  

Mr R.H. Cook: That is coming up under the regs, is it?  

Dr K.D. HAMES: I am pretty sure, if the member reads the legislation alone, that it allows for creches to be 
covered. The only issue is in the regulation. If the mum is right next door, is the mum then responsible?  

Ms J.M. Freeman: But how do you know that, unless some childcare worker is running out looking for a parent 
while the child is having a reaction and the other children are left unsupervised?  

Dr K.D. HAMES: In practical terms, the legislation is to protect people who do this in good faith. There are 
good Samaritan clauses that cover other areas. The good thing is that those are included; they should be getting 
training to make sure that they know what to do. If the worker is the sole person looking after the child and the 
mother is not there, and the worker sees a child having an anaphylactic reaction, they should give the injection.  

Ms J.M. Freeman: But that is an issue you need to raise with the Minister for Communities.  

Dr K.D. HAMES: Perhaps so. I want to cover some of the other components in the bill about which the member 
for Nollamara had concerns. One was whether nurses, as opposed to school staff, were included. Nurses are not 
included because nurses are allowed to do it anyway. Under the act that deals with nurses, nurses employed by 
the health department are allowed to do that sort of treatment, so they are covered. The member asked about a 
child who is present at school, but not enrolled. Those children are not covered, but the good Samaritan 
legislation does apply. If, let us say, a student’s brother who is not enrolled is at the school, the good Samaritan 
legislation allows a teacher to take that same action. I think the issue the member raised about the course of 
employment relates to the definition of what is the course of employment. The reality is that this bill covers 
school employees looking after children at school. It does not cover a child at home who has an anaphylactic 
reaction; it is not for that. It covers children at school. Then the member got into shady definitions of when 
children are at school or not at school. I would argue in the same way about a scenario in which a cleaner saw 
someone breaking into the premises through a window. It would be a pretty harsh judge who said that a teacher 
who was driving away from school when he saw a child from the school having an anaphylactic reaction and 
jumped out of the car to give that child an injection was not still working. That would be unlikely in the extreme 
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for that to be the case. Under the good Samaritan legislation, they can give that injection anyway. It is not an 
issue of whether they give the injection; it is whether they injure themselves treating the child.  

Ms J.M. Freeman: No. The issue is whether liability attaches to them under this bill. The minister is saying that 
he does not think it would attach because it would be in the course of employment.  

Dr K.D. HAMES: That is my view. Maybe my saying that will carry some weight in the court case!  

Ms J.M. Freeman: Yes; they will go back to the Hansard. 

Dr K.D. HAMES: That is right. There is good coverage of paediatric anaphylactic services. As I said, when my 
child had a problem, I referred him to Dr Loh, who I know is an expert in anaphylaxis.  

Ms J.M. Freeman: But that is a private referral, is it not? There is not a public service.  

Dr K.D. HAMES: No. Dr Loh works publicly and privately. I probably sent my child to him privately, but I 
could just as easily have sent him through the public clinic. There are a number of specialist paediatricians who 
specialise in allergies; in fact, there are general practitioners who specialise in allergies. I used to be one of them. 
I used to do allergy testing and desensitisation.  

The shadow Minister for Health raised other issues that we have not thought to put in this legislation. Is that an 
issue? Part of it relates to what the member for Nollamara said. If we are going to have people treating lots of 
other medical conditions, we need to pay them to do it and they need a lot of training to do it. What should we 
do? Should we provide training to treat diabetes or epilepsy? There are lots of medical conditions that have the 
potential to require training, it would seem.  

Mr R.H. Cook: The observation that was made is that under this legislation another medical condition could 
easily be included in the regulations.  

Dr K.D. HAMES: It is possible, yes. I will conclude my remarks to give us time to vote on the bill. The Leader 
of the House has delayed me long enough to satisfy his requirements for us to conclude at two o’clock. I have 
answered the member for West Swan’s comments about training. I commend the bill to the house.  

Question put and passed. 

Bill read a second time. 

Leave granted to proceed forthwith to third reading.  

Third Reading 

Bill read a third time, on motion by Dr K.D. Hames (Minister for Health), and transmitted to the Council.  
 


